FOR PUBLICATION

UNITED STATESCOURT OF APPEALS

FOR THE NINTH CIRCUIT

UNITED STATES OF AMERICA,

No. 99-10148
Bantiff-Appellee,

D.C. No.
V. CR-98-00528-RCB
FABIAN BARRIOS-GUTIERREZ,

OPINION

Defendant-Appd lant.

Apped from the United States Digtrict Court
for the Didrict of Arizona
Robert C. Broomfield, Digtrict Judge, Presiding

Argued and Submitted
February 15, 2000--San Francisco, Cdifornia

Filed duly 14, 2000

Before: Betty B. Fletcher, William C. Canby, J., and
Diarmuid F. O'Scannlain, Circuit Judges.

Opinion by Judge B. Fletcher;

Dissent by Judge O'Scannlain
8191
8192
COUNSEL

Atmore Baggott, Apache Junction, Arizona, for the
defendant-appel lant.



Linda Boone, Assigtant United States Attorney, Phoenix, Ari-
zona, for the plaintiff-gppellee.

OPINION
B. FLETCHER, Circuit Judge:

Fabian Barrios-Gutierrez was indicted for illegd entry after
deportation in violation of 8 U.S.C. § 1326(a). He apped s his
conviction and sentence. We conclude that the district court
violated Federal Rule of Crimina Procedure 11 by failing
adequatdly to inform him of the maximum sentence which he
faced at the time of his plea. Therefore, we reverse and
remand.

Fabian Barrios-Gutierrez is a citizen of Mexico who re-
entered the United States without ingpection in June of 1998.
Hewasindicted by afedera grand jury for illega entry after
deportation in violation of 8 U.S.C. § 1326(a). He proceeded
to trid before the digtrict court but before any testimony was
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taken he decided to plead guilty. The digtrict court immedi-
ately terminated the bench trid and initiated the required col-

loquy.

The judge stated that Barrios-Gutierrez was indicted for
violating 8 U.S.C. § 1326(a) and asked: "Counsd, is there any
dispute that the pendlty isthe two years counsd has just indi-
cated?' The government responded by saying "possibly the
government will be filing and [sc] enhancement to the

1326(a). So asit stands now, itisa[sc] two years." The
judge then stated what the maximum sentence could be fol-
lowed by a series of questions:

Court: All right. Thirteen--statute provides that
you shdl be fined and the fine cannot be more than
$250,000, or in prison for not more than two years,
or both of those or any combination of the two of
them.



Do you understand that?
The Defendant: Yes, dr, | understand.

The Court: Did you hear what the government just
told me that the government thinks that they may
have aright to file a notice that might enhance the
sentence you receive.

Did you hear what the prosecutor just told me?

The Defendant: Yes, | hear, but | don't understand
very dearly what hel's saying.

The Court: I'm not sure that | understand what his
intentions are in that respect. Isit the government's
view that--

The government then explained that it need not assert the
enhancement in the indictment or before the pleabut that if
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they "choose to file an enhancement, we just have to give
notice that we might do so . . . dthough | believe the two-year
max gppliesto the 1326(a), | think it should be understood
that therés dso the possibility of the enhancement being filed
...." The judge then stated:

I'm not going to take a position now whether the
government is right or wrong about whét they've
sad. But | want to be sure that you understand that
the government is taking the position here today and
now that they may, which | presume also meansthey
may not, but they certainly may file anotice that
requests that | enhance at the sentencing the sentence
you receive based upon subsequent information they
will provide me so that the sentence you would
receive would exceed two years. That's the position
they're taking and | understand-- well, | want to be
sure yo [sic] understand that.

After Barrios-Gutierrez replied that he heard what the gov-
ernment had said, the judge said that if (b)(2) appliesthe sen-



tence could be up to 20 years and Barrios-Gutierrez again said
that he understood. L ater in the proceeding, the Appellant's
attorney objected to the government's claim that it could
increase the punishment beyond a two year maximum and the
judge responded by stating:

The Court: | thought | tried to make clear as| was
informing your dlient thet is the postion of the gov-
ernment and | take no position now as to which of
the two partiesis correct, whether you are or whether
the government is. | may or may not, have to resolve
that at a sentencing hearing depending upon what the
government may do.

Mr. Barrios-Gutierrez, did you hear everything
your lawyer told me and my response to him?
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The Defendant: Yes, | did.

The digtrict court accepted Barrios Gutierrez's plea. Imme-
diately afterwards the government announced its intention to
seek the enhancement. Barrios-Gutierrez was not offered the
opportunity to withdraw his plea. Subsequently at the sentenc-
ing hearing, the digtrict court sentenced Barrios-Gutierrez to
aterm of 57 months imprisonment followed by 36 months of
supervised release.

The Appelant argues that the digtrict court did not ade-
quately inform him about the maximum sentence which he
faced. We review the legdity of a sentence de novo. United
Saesv. Garcia, 112 F.3d 395, 397 (9th Cir. 1997). We
review aRule 11 error de novo but thisreview is limited to
the record of the plea proceeding. cf. United States v. Odedo,
154 F.3d 937, 940 (9th Cir. 1998) (limiting review to the pro-
ceeding a issue and rgecting review of a prior proceeding).

The Federa Rule of Crimina Procedure 11 requires

that the court address the defendant before accepting a guilty
plea and determine that the defendant understands'the maxi-
mum possible pendty provided by law." Fed. R. Crim. P.
11(c). An essentid requirement of Rule 11(c) is'that the
defendant be placed in a pogition where his pleawill be intdl-



ligent and informed.” United States v. Gastelum, 16 F.3d 996,
999-1000 (9th Cir. 1994). The district court must directly
address the defendant and state the maximum sentence; it is
insufficient for counsd to do so. United States v. Odedo, 154
F.3d at 940. In Odedo, we hdd that previous discussons
between a defendant and his attorney did not adequately
replace the role of the digtrict court in the process of accepting
aplea Id.

In this case, the didtrict court never unambiguoudy Stated

the actuad maximum sentence which Barrios-Gutierrez faced.
The most definitive statement by the didrict court wasitsini-
tid statement that Barrios-Gutierrez could face a prison term
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"for not more than two years." After the government sug-
gested that the sentence could be enhanced beyond two years,
the district court twice declined to take a position on whether
enhancement was possible under the law. Although the gov-
ernment was correct as to what the maximum possible sen-
tence was, this fact does not make Barrios-Gutierrez's plea
intelligent and informed. The digtrict court never made an
authoritative satement informing Barrios-Gutierrez thet the
maximum sentence was 20 years.1

The Supreme Court established a per serule that any
noncompliance with Rule 11 was reversible error. McCarthy
v. United States, 394 U.S. 459, 463-4 (1969). Although this
rule was modified with the adoption of Rule 11(h), so that
technicd violations of Rule 11 no longer dways require
reversa, the mandatory advisements required by Rule 11 have
been reaffirmed by us subsequent to the amendment. United
States v. Jaramillo-Suarez, 857 F.2d 1368, 1370 (9th Cir.
1988). We have interpreted 11(h) to apply only to"aminor
or technicdl violation of Rule 11." United States v. Graibe,
946 F.2d 1428, 1433 (9th Cir. 1991).

In Jaramillo, 857 F.2d at 1372-3, we held that it is not
harmless error when the digtrict court fails adequatdly to
advise the defendant of the maximum sentence faced even
when counsd referred to the maximum sentence. In United
States v. Roberts, 5 F.3d 365, 369 (9th Cir. 1993), we held
that "Rule 11 till mandates that the judge tell the defendant




the “maximum possible pendty.' The defendant should not
receive a sentence longer than the one discussed at the plea
hearing." In that case, the judge falled to mention the possibil-
ity of aterm of supervised release when accepting the plea.
Smilaly, in Carter v. McCarthy, 806 F.2d 1373, 1376 (9th

1 Contrary to the dissent's assertion, we do not require the court to
inform the defendant of the actud sentence when accepting a guilty plea.
We smply hold that the district court must inform the defendant of the
"maximum possible pendty provided by law" asrequired by Rule 11.

8197
Cir. 1986), we held that failure to inform the accused of a
mandatory parole term prevented the guilty pleafrom being
voluntary and intelligent. The judge in this case never told
Barrios-Gutierrez that the maximum possible sentence he
faced was twenty years. The statements by the government
did not make this error harmless.

The government argues that under our holding in United
Statesv. Turner, 881 F.2d 684, 687 (9th Cir. 1989), we should
conclude that Rule 11 was not violated here. The government
iswrong. The defendant in Turner was properly informed of
the maximum pendty he faced. His daim was that he should
be told definitively what sentence he would recaeive under the
guiddines. "The record indicates that Turner was informed
and aware that the maximum pendty for bank robbery was
twenty years." 1d. at 686. Thus, in Turner we did not address
the question at issue here where the defendant was not
informed by the district court of the maximum possible sen-
tence. The government also argues that Barrios-Gutierrez's
gatementsin response to the district court's questioning show
that he understood what the actua maximum sentence was.
The government relies on Chizen v. Hunter, 809 F.2d 560,
562 (9th Cir. 1986), for the propodtion that Satements by a
crimina defendant contemporaneous with the plea should be
accorded great weight. Nonetheless, despite Chizen's signed
walver in that case, the court held that counsdl's misrepresen-
tation about the plea made the pleaiinvoluntary.

We next turn to the question of the appropriate remedy. In
United States v. Roberts, 5 F.3d at 369, we held that the "de-
fendant should not recelve a sentence longer than the one dis-




cussed at the pleahearing” ingtructing the district court that

it had a choice: to reduce the sentence to the maximum which
the digtrict court had stated at the plea hearing or to dlow the
defendant to replead. 1d. at 370. In Carter, 806 F.2d at 1374,
we rgjected the impogtion of an additiond term which the
defendant had not been advised of by the digtrict court.
Accordingly, we reduced the sentence to the maximum sen-
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tence as to which the defendant had been informed at the time
of theplea. Id. at 1377.

Rule 11 fundamentally requires that the defendant

understand the "maximum possible penaty provided by law."
Fed. R. Crim. P. 11(c). Only in thisway can the defendant be
"placed in aposition where his pleawill be intdligent and
informed.” Gagtelum, 16 F.3d at 999-1000. Since the district
court never authoritatively stated that Barrios-Gutierrez faced
amaximum sentence of twenty years, he did not make an
intelligent and informed plea knowing the maximum possible
pendty he faced. For this reason, to allow Barrios-Gutierrez
to replead clearly would be an appropriate remedy. The dis-
trict court refused to resolve the question of whether the sen-
tence could be enhanced beyond the two year maximum up to
twenty as the government contended. Consequently any sen-
tence imposed without repleading should not exceed the two
year maximum. We leave it to the digtrict court to determine
which of these remedies should gpply.2

For the foregoing reasons, we reverse the digtrict court's
judgment and remand for further proceedings consstent with
this digoogtion.

REVERSED and REMANDED.

O'SCANNLAIN, Circuit Judge, dissenting:

The court's holding requires that the tria judge decide a
the plea colloquy whether a sentence enhancement applies.
Because this conclusion contradicts our case law, common
practice and common sense, | must respectfully dissent.



2 The dissent mistakenly suggests that the defendant was the source of
the confusion in this case. Be that asit may, the respongbility for properly
informing the defendant of the maximum sentence dearly lies with the
digtrict court, not with either the government or defense counsd.
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I

A

The purpose of Federal Rule of Criminal Procedure 11 is

to ensure that a defendant's guilty pleais voluntary and intdl-
ligent. Accordingly, thetrid judge must inform the defendant
of the"maximum possible pendlty provided by law." Fed. R.
Crim. P. 11(c) (emphasis added). Asthe wording of the rule
recognizes, a every pleaagreat ded of uncertainty remains.
the gpplicability of sentence enhancements; the contents and
recommendations of the Presentence Report; the defendant's
objections to the report and the judge's rulings thereon; and
the effect of the sentencing guidelines. See United Statesv.
Turner, 881 F.2d 684, 686-87 (9th Cir. 1989); Fed. R. Crim.
P. 11(c) advisory committee's note to 1989 amendment. The
mgority's reasoning veers away from the teaching of our case
law that this uncertainty does not render a pleainvoluntary
and points toward a new requirement that the defendant know
his actud sentence before entering his plea.

B

Barrios-Gutierrez surprised the court and the government,
when, after the first witness had been sworn, he announced
that he would plead guilty to having reentered the United
Saesillegaly after having been deported, aviolation of 8
U.S.C. 8 1326(a). The didtrict court judge then conducted the
Rule 11 colloquy. He asked the attorneys for both parties
whether there was any dispute that the maximum sentence
was two years. Counsd for the government responded that
while the maximum pendty for aviolation of § 1326(a) was
two years, he believed that because Barrios-Gutierrez's depor-
tation had followed an aggravated felony conviction, the gov-
ernment was entitled to file an enhancement under 8 U.S.C.

8 1326(b)(2). This enhancement would result in a maximum



sentence of twenty years imprisonment. The Supreme Court
had just ruled in Almendarez-Torresv. United States, 523
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U.S. 224 (1998), that 8§ 1326(b)(2), which increases the maxi-
mum pendty for illega reentry from two to twenty years
when the previous deportation followed an aggravated felony
conviction, was a sentencing factor and not a separate offense.
Unsure as to whether the government's position was correct
asamatter of law, the digtrict court nevertheless informed
Barios-Gutierrez:

The Court: And S0 if (b)(2) appliesin this case,
the sentence could be, under the statute, up to 20
years and afine of up to $250,000 or both or any
combination of the two. Understand that?

The Defendant: Yes, | understand.

At this point, in my view, the didtrict court had fulfilled its
obligation to inform Barrios-Gutierrez of the "maximum pos-
sble pendty provided by law.” Fed. R. Crim. P. 11(c).

The mgority's criticiam of the district court judge boils

down to the fact that he did not rule on the merits of the gov-
ernment's argument that § 1326(b)(2) could apply before
accepting the plea. This reasoning reads the word'possible’
right out of Rule 11. Possble means "being something thet
may or may not occur." Webster's Ninth New Collegiate Dic-
tionary (1986) a 918. When Barrios-Gutierrez pled guilty he
knew that he "may or may not" receive atwenty-year sen-
tence. Asthe digtrict court concluded the plea colloquy:

The Court: | find that the defendant . . . under-

gtands the position taken by his [counsdl] 1 and appar-
ent consultation with him as to the maximum

sentence the court can impose, but he dso under-
gtands the government's position thet if the govern-
ment gives notice pursuant to 1326(b)(1) or (b)(2),

1 The transcript reads, "the pogition taken by his client,” but either the
judge misspoke or his words were mistranscribed.
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the government's position is that a sentence that the
court could impose a sentence gregter than two
years.

After making the above finding, the judge asked Barrios-
Gutierrez: "Mr. Barrios-Gutierrez, how then do you plead to
the charge of 1llegal Reentry after Deportation as set forth in
the indictment, guilty or not guilty?' From the transcript of
the colloquy, it is clear that before Barrios-Gutierrez
answered "Guilty, Your Honor," he understood very well that
if the government wasright he faced up to twenty yearsin
prison.2 That isdl Rule 11 requires.

2 Between the sections of transcript quoted by the mgority the following
exchange took place:

The Court: Did you hear what the government just told me that the gov-
ernment thinks they may have aright to file anotice that might enhance
the sentence you receive.

Did you hear what the prosecutor just told me?

Defendant: Yes, | hear, but | don't understand very clearly what he's
saying.

Court: I'm not sure that | understand what his intentions are in that
respect. Isit the government's view that under subsection B whether it's
one or two, you could [file] anotice under the Supreme Court's recent
decision and the pendty could exceed the two years?

Government: That is our intent, Y our Honor.
Court: That's your intent or that's your understanding?

Government: That's my understanding, Y our Honor, from what I've

read of the casesthat 1326(a) does not require us to assert the enhance-
ment in the indictment or plea, or have them pleato the aggravated part
of the sentencing.

If we choose to file an enhancement, we just have to give natice to the
defendant that we might do so. Therefore | guess in determining what to
advise defendant, dthough | believe the two-year max appliesto the



1326(a), | think it should be understood that there's lso the possibility of
the enhancement being filed in regards to his aggravated felony, felony
gatus.
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Rule 11 does not require that the district court decide the
legd or factud gpplicability of the sentence enhancement
before sentencing. The Supreme Court had established in

Court: Did you hear the government expand upon the position they've
taken about what they may do concerning 1326(a) and (b). Did you hear
what he told me?

Defendant: Yes.
Court: Did you understand what he said?
Defendant: Yes, | understand.

Court: I'm not going to take a position now whether the government is
right or wrong about what they've said. But | want to be sure that you
understand that the government is taking the position here today and now
that they may, which | presume also means they may not, but they cer-
tainly may file anotice that requests that | enhance a sentencing the sen-
tence you receive based upon subsequent information they will provide me
S0 that the sentence that you would receive would exceed two years.
That's the podition they're taking and | understand -- well, | want to be
sure yo[u] understand that.

Government: And with the (b)(2) enhancement if it so gpplies, it'sa
maximum of 20 years.

Court: Isit the government's position that the crimind history category
of this defendant would place him in a (b)(2) category as opposed to a

(b)(1)?

Government: Yes, Y our Honor.

Court: Did you hear again what he just told me, Mr. Barrios?
Defendant: Yes, | did.

Defense Counsd: Mr. Barriosis well aware of the sgnificance of (b)(1)



and (b)(2), dso, Judge.

Court: All right. Isthat true, Mr. Barrios? Did you hear what your law-
yer just told me?

Defendant: Yes.

Court: And so if (b)(2) appliesin his case, the sentence could be, under
the statute, up to 20 years and afine of up to $250,000 or both or any com-
bination of the two. Understand that?

Defendant; Yes, | understand.
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Almendarez-Torres that 8 (b)(2) is a sentence enhancement
only, not a separate offense, so that a defendant who is con-
victed under § 1326(a) can be sentenced under§ 1326(b)(2).
See 523 U.S. a 235. Generdly, digtrict courts do not resolve
the gpplicability of enhancements during the plea colloquy,
but rather, asthe court did here, at sentencing. See Turner,
881 F.2d at 686-87.

The digtrict court judge acted correctly here. At the plea
colloquy, heinformed Barrios-Gutierrez thet the pendty for
the section to which he pled guilty wastwo years, but that if
the enhancement applied Barrios-Gutierrez could receive up
to twenty years. Then, a sentencing, he decided that the gov-
ernment's legal argument that the enhancement could apply
was correct, he found that the government had established that
on the facts of this case it applied, and he sentenced Barrios-
Gutierrez accordingly to roughly one-quarter the statutory
maximum of twenty years. The district court's correct deci-
son that as amatter of law 8 1326(b)(2) applied is no differ-
ent from other questions of law that the court decides after
accepting a plea, such asits determination that a previous fd-
ony qudifies as an aggravated felony for the purposes of

8§ 1326(b)(2). None of the cases cited by the mgority stand for
the proposition that Barrios-Gutierrez had to know to a cer-
tainty whether the sentence enhancement applied before
pleading guilty. Asthe didrict court did not err in the first
ingtance, the mgority's citation to cases discussing what qua-
ifies as harmless error is besides the point.



The practica consequence of the mgority's conclusion
illugtrates that its holding contradicts not only our case law
and common practice with respect to deciding the gpplicabil-
ity of enhancements at the sentencing stage, but al'so common
sense. The mgority gives the district court two optionson
remand. Thefird isto vacate the guilty plea. Thisislikdy lit-
tle more than awaste of scarce judicid resources. Because

8204
there is no controversy that § 1326(b)(2) applies, if Barrios-
Gutierrez repleads he will recelve at |east the same sentence
he received the firgt time (or, ironicaly, perhaps alonger
one). But then the pleawill be knowing and intelligent, | sup-
pose, because the judge will have informed him that when he
repedts that it's possible Barrios-Gutierrez might receive a
twenty-year sentence he really meansit! Of course, the defen-
dant could decide to go to trid, but given the speed with
which he pled guilty the first time, it isunlikely Barrios-
Gutierrez feds confident about his chances. The second
option the mgority gives the digtrict court isto restrict
Barrios-Gutierrez's sentence to two years. Thiswould grant
the defendant awindfall for no reason. Thisis not a case of
the government being held to its Sde of abargain. See Carter
v. McCarthy, 806 F.2d 1373, 1376 (9th Cir. 1986) (holding
that "where a petitioner hasrelied on a promise by the state
in a plea agreement which has not been fulfilled, ether with-
drawa of the plea or specific performance of the agreement
may be an appropriate remedy."). In this case, such an action
would reward Barrios-Gutierrez for having sown confusion
by changing his plea after the first witnesswas sworn é his
trid. He would undeservedly benefit by being given atwo-
year sentence when the law clearly prescribes that he should
receive up to ten times as much for hiscrime.

Asthedigrict court properly informed Barrios-Gutierrez
that he might face twenty yearsin prison and then correctly
resolved the gpplicability of the enhancement at sentencing, |
would affirm both the guilty pleaand the 57-month sentence

actudly imposed.
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